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Note on the Self-Regulation of Advertising in Ireland and the EU
1 An Explanation of Self-Regulation in Advertising

What is self-regulation?

Self-regulation is a system by which the advertising industry actively polices itself.  The three parts of the industry – the advertisers who pay for the advertising, the advertising agencies responsible for its form and content, and the media which carry it – agree standards of practice and setup a system to ensure that advertisements which fail to meet those standards are quickly removed or corrected.

This is achieved by means of a code or principles of best practice, by which the advertising industry voluntarily agrees to be bound.  They are enforced by an organisation setup for the purpose and funded by the industry itself.

Self-regulation exists in almost all the Member States of the European Union; in some of them it has been operating for several decades. It takes widely varying forms in different countries, but its underlying ethos is always the same: that advertising should be legal, decent, honest and truthful, prepared with a sense of social responsibility to the consumer and society and with proper respect for the principles of fair competition. The role of self-regulation is acknowledged in various EU initiatives, including most recently the revised Audiovisual Media Services Directive (AMS), the DG Sanco Advertising Roundtable Report1 (2006) and the European Commission’s White Paper - A Strategy for Europe on Nutrition, Overweight and Obesity related health issues (2007)2.  The countries of the “new” Europe were quick to appreciate the benefits of self-regulation for both industry and consumers: some have already set up systems and others are in the process of doing so.  In several of these countries, the important role of self regulation has already been formally recognised by government.

Self-regulation and legislation

Self-regulation is an alternative to detailed legislation, but not to all legislation. It is now widely accepted that self-regulation works best within a legislative framework. The two complement each other, like the frame and strings of a tennis racquet, to produce a result which neither could achieve on its own. 
1 Full report at http://ec.europa.eu/consumers/overview/report_advertising_en.htm

2 Full text at http://ec.europa.eu/health/ph_determinants/life_style/nutrition/documents/nutrition_wp_en.pdf
The law lays down broad principles, e.g. that advertising should not be misleading, and provides a last resort in the rare cases where all else has failed. However, the law is often slow to act, hard for ordinary consumers to understand and too expensive for them to afford, so the theoretical protection it provides may be less readily available in practice.  Also, legislation is less effective when dealing with detail: the content of individual advertisements, although it is important to consumers, may be too detailed for the law to concern itself with.

By contrast, self-regulation is specifically designed to deal with these matters.   It offers consumers a quick, uncomplicated and (because it is funded by the advertising industry) cost-free means of having their complaints addressed.  Because it has the support of the advertising industry, advertisers and agencies are often more ready to cooperate with a self-regulatory system than with one which relies on judicial enforcement.  In the context of the EU, recent discussions between EASA and the Commission about self-regulation and the legal framework (AMS Directive, Advertising Roundtable etc.) have explored the concept of co-regulation. This is a form of regulation which involves a degree of co-operation between government regulators and self-regulation and combines both statutory and self-regulatory elements.
How self-regulation works

The advertising industry agrees a code of standards and practice, which it formally adopts and undertakes to support, financially, morally and practically. Then it sets up an independent body to apply the code and ensures that it has sufficient resources to do so. This body is called a self-regulatory organisation (SRO).   An SRO usually consists of three parts:

• Firstly, the code-making body, responsible for writing the code and for its subsequent revision to ensure that it stays up-to-date.  The code-making body represents the constituent parts of the industry – advertisers, agencies and media – because it is the industry’s own code and the whole industry agrees to be bound by it;

• Secondly, the code-applying body (usually called the complaints committee or the jury), responsible for interpreting the code in specific cases and deciding on the appropriate action. The chairman and some of the members of the complaints committee are usually independent of the advertising industry – they might, for example, include academics, members of the medical profession or representatives of consumer organisations;

• Thirdly, the permanent secretariat: the professional staff responsible for the day-to-day running of the SRO. The secretariat is headed by a chief executive, who usually also acts as secretary to the code-making and code-applying bodies

2. Introduction to ASAI

The ASAI

The ASAI, founded in 1981, is the self-regulatory body set up by the advertising industry to maintain the highest standards in commercial advertising and sales promotions in the public interest.  Membership of the Authority consists of advertisers, agencies and all strands of the media including companies representing broadcast, print, outdoor and direct mail.  These interests are represented on the Board of the Authority.  The role of the media is particularly important as “the gatekeepers” and they will refuse to publish a commercial advertisement which contravenes the Code. Specifically advertising self-regulation means the strict adherence by the advertising industry to standards drawn up and enforced on behalf of all advertising interests.  It involves the enforcement of those standards through the commitment and co-operation of advertisers, agencies and media.

In Ireland the rules to ensure that these standards are met are set out in the Code for Advertising, Promotional and Direct Marketing in Ireland, based on the principles established by the International Chamber of Commerce and drawn up by the ASAI following detailed consultation with all relevant interests and bodies including the public, consumer representatives, and government department/agencies.  The Code applies to advertising in all Irish media including broadcast and electronic media.  Formal decisions on complaints are made by our Complaints Committee and details of the membership of the Committee are set out in Appendix A.
A copy of our Code is enclosed and it is also available on www.asai.ie.
Complaints Procedure 

Initially a complaint is evaluated by the Secretariat, and where appropriate, comments are then sought from the advertiser, the advertising agency or sales promoter.  Where, in the light of the response, there is a case for adjudication, the Secretariat prepares a report with a recommendation for the independent Complaints Committee and sends a copy to the complainant and the respondent who have an opportunity to express further views in the matter before adjudication.
The ASAI Complaints Committee decides whether or not Code rules have been contravened.  Details of the case including the names of the advertiser, advertising agency or sales promoter involved together with the Committee’s adjudication are set out in a Case Report which is issued to the parties involved and released for publication.  A marketing communication which breaks the rules must be promptly withdrawn or amended.  A monitoring service carried out by the Secretariat ensures that this actually happens.

The investigation procedure may be accelerated where circumstances warrant and if a case is particularly grave the Secretariat may request interim action, including withdrawal of the advertisement, pending completion of the investigation.  Complaints statistics for the year 2005 to 2007 are included at Appendix B.  In addition to the foregoing advertising in all media, is monitored on an ongoing basis and copy advice is provided to all sections of the advertising industry,
3 The Status of Self and Co-Regulation of advertising in Ireland

The self-regulation of advertising in Ireland is well supported and ASAI receive virtually total co-operation from all strands of the industry including advertisers, agencies and the media.  In relation to the latter we are currently expanding our contacts and meetings are being arranged with the new players in the digital media (see separate note on digital marketing communications in the section on EASA).  If advertisers refuse to co-operate or seriously breach the Code, they will either be subjected to compulsory copy advice or referred to the National Consumer Agency (NCA).
We ensure that consumers are aware of our services through the publication of case reports and advertising that is provided free of charge by our media members.  Consumer awareness research is conducted each year and the most recent research shows that 68% of the population is aware of an independent organisation that oversees the standards of advertising in Ireland.

ASAI already has a number of arrangements with state agencies, etc., and details are provided below.

Alcohol Marketing Communication Monitoring Body

In December 2005, the Minister for Health and Children set up the Alcohol Marketing Communications Monitoring Body (the Monitoring Body) to oversee the implementation of and adherence to the Voluntary Codes of Practice to limit the exposure of young people to alcohol advertising.  These Codes were agreed between the Department of Health and Children and representatives of the advertising, drinks and media communications industries.  ASAI provides secretarial/executive services to the Monitoring Body and in addition, the Secretariat of ASAI examine and report on complaints made in relation to breaches of the Voluntary Codes.  New Codes have just been introduced and the arrangements will remain in place until 2010.
Waste Electrical and Electronic Equipment (WEEE) Regulations

At the request of the Environmental Protection Agency (EPA), the ASAI currently examines complaints from them and others in relation to the failure of advertisers to provide the correct information, in the required manner, in relation to contributions for the Producers Recycling Fund.
Director of Consumer Affairs

The ASAI has had a long and positive relationship with the Office of the Director of Consumer Affairs. The Director appoints four members of the Complaints Committee.  Most recently we have had discussions with the Director of Consumer Affairs about future cooperation between the NCA and ASAI; Ms Fitzgerald has indicated that she would like to have a closer working relationship with ASAI, to avoid duplication of effort and to set up a formal mechanism whereby ASAI can report to the NCA on advertisers who refuse to cooperate with the self-regulatory system.  An initial meeting to start the process has just taken place.
ComReg 
ASAI liaise with ComReg on telecommunications advertising issues.  In July 2007, we contacted Comreg about complaints received regarding speed claims in broadband advertising.  As a result of this contact, ComReg set up a Broadband Speed Forum, with representatives from ASAI, ComReg and the National Consumer Agency (NCA).  Following discussions between the three organisations, ASAI reviewed its advice note to broadband providers.  This was done in consultation with and input from ComReg and the NCA and resulted in the introduction of the concept of the ‘busy hour’ speed which broadband providers must now state if they include an ‘up to’ speed claim in their advertising. 

European Extra Judicial-Net

Finally the ASAI is also part of the EEJ-Net, (European Extra Judicial-Net) which was set up by the European Commission and launched by Commissioner David Byrne in October 2001.  To belong to this network it was necessary to satisfy the Department of Enterprise, Trade and Employment and the EU Commission that ASAI complied with the recommended principals established in Commission Recommendation on the Principles applicable for Out-of-Court Settlement of Consumer Disputes (98/257/CE).  These principals relate to independence, transparency, adversarial process, effectiveness, legality, liberty and representation.

4 European and International Self and Co-Regulation
Set up in 1992, the European Advertising Standards Alliance (EASA) is the single voice for advertising self-regulation in Europe.  EASA promotes responsible advertising through best practice in self-regulation for the benefit of consumers and business.  Its work is vital to the continuation of advertising self-regulation.  The ASAI is closely involved through participation on various EASA committees. 

EASA is uniquely placed to represent advertising self-regulation at European level.  Its members are 26 european self-regulatory organisations (SROs) and European associations representing the advertising business – advertisers, agencies and the media. 

EASA’s objectives are five-fold:

1. to promote and support self-regulation

2. to develop and promote best practice in the field of self-regulation
3. to manage cross-border complaints

4. to provide information and research

5. to promote convergence amongst national self-regulatory systems

Since June 2004, EASA and its members have been involved in an intensive “Get Fit Programme” to ensure that SROs across Europe, particularly in new Member States, are implementing the agreed Charter Principles of comprehensive coverage; adequate funding; the scope of the codes; consultation; stakeholder involvement; complaint handling; advice and training; sanctions; and consumer awareness.
A variety of initiatives and programmes are being conducted by EASA staff and members of its Executive Committee in areas of information and training in order to achieve the foregoing. 
In the context of our present proposal we would also draw your attention to the position currently being developed in the EU through a series of discussions between officials of DG Sanco, EASA, various commercial organisations and NGO’s representing health and general consumer interest.  Arising from these and other discussions, the following views have been expressed by a senior official and by Commissioners.
· In July 2006, Mr. Robert Madelin the Director General of DG Sanco, following a series of discussions between E.U. officials, EASA representatives  and NGO’s from the consumer and health sections, published a personal report on “Self-Regulation in the E.U. Advertising Sector”
.  In that report, he included the following statement at page 5 of the foreword:

“My hope is that this report will provide a useful input to ongoing reflection across the E.U. and self-regulation.  This is not so much a debate about self-regulation against hard law, but rather a debate about how law and self-regulation can and should react in modern Europe”.

During recent visits to Dublin, Mr Madelin initially met a group of civil servants and spoke positively on the role for self and co-regulation provided that the models used are trusted and effective.  He subsequently delivered a similar presentation to advertisers, agencies and the media.
· In May 2007, in a white paper entitled A strategy for Europe on Nutrition, Overweight and Obesity related health issues
, the introduction by now ex-Commission Kyprianou includes the following reference “the new AVMS Directive foresees that media service providers should be encouraged by the Member States, and by the Commission, to develop codes of conduct regarding commercial communication on food and the beverages targeted by children.  The Commission’s preference, at this stage, is to keep the existing voluntary approach at EU level due to the fact that it can potentially act quickly and effectively to tackle rising overweight and obesity rates”.

· In 2007, the introduction to the Blue Book of Advertising Self-Regulation in Europe, Commissioner Kuneva has said that “Self-regulation today has a truly European dimension, thanks to the work that has been carried out by the European Advertising Standards Alliance over the years.  I am sure that we can go further together to establish advertising self-regulation as a living best practice model, while addressing the challenges of an enlarged European Union and of the newly developed media”.
In May of this year, at the Annual General Meeting of the European Advertising Standards Alliance (EASA), an International Council which includes, Australia, Brazil, Canada, India New Zealand, and South Africa was established.  This organisation is being set up to assist with pushing forward a global vision, of self and co-regulation, in response to a rapidly growing international advertising market, partly made possible due to the internet and other technological advances.
In addition under the leadership of EASA, self-regulatory organisations, the industry, EU officials and representatives of NGO’s are discussing the range of current and emerging issues that have implications for the regulation of advertising.  Just two of these topics are environmental claims in advertising and the development of new digital media.  Appendices C and D respectively provide overviews on the subjects and more detailed briefings can be provided if required.
Appendix A
The Complaints Committee
The Complaints Committee comprises an independent Chairperson, six persons with a background in the advertising business and seven other independent members including four nominees of the Director of Consumer Affairs.  The seven independent members are drawn from a range of backgrounds and currently include senior public servants, a teacher and a social worker who specialises in the welfare of children.  

The Complaints Committee December 2007

Bairbre Redmond 

Chairperson

Msoc Sc, CQSN, PhD,

Vice Principal, College of Human Sciences, UCD.

Margaret Beaumont

(Non-Advertising-Industry Background)

BSS, MA, MSc, CQSW, Psychotherapist and Training Consultant.

Michael Higgins

(Advertising-Industry Background)

Chartered Engineer, BE, BComm, MBA, 

CEng, FIEI, FIAE.

Past President Association of Advertisers in Ireland.

Bill Moss

(Advertising-Industry Background)

Managing Director, The Bill Moss Partnership.    

AnneMarie Lenihan

(Advertising-Industry Background)

Communications and Public Affairs Manager, National Newspapers of Ireland.

Brian Martin

(Advertising-Industry Background)

Copywriter and Lecturer in Advertising Communications.

Tom Morgan

(Non-Advertising-Industry Background)

Senior Investigator, Office of the Ombudsman.

Michael O’Keeffe

(Non-Advertising-Industry Background)
Chief Executive, Broadcasting Commission of Ireland.

Dave Smyth

(Advertising-Industry Background)

Director OgilvyOne.

Ros Johnson
(Advertising-Industry Background)

Sales & Marketing, RTE.
Nominated by the Director of Consumer Affairs

Garret Campbell

(Non-Advertising-Industry Background)

BSc, phD, HDip, Secondary School Teacher and part time lecturer in the School of Education and Lifelong Learning UCD.

Leonie Lunny

(Non-Advertising-Industry Background)

Chief Executive, Comhairle.

Mary McLoughlin

(Non-Advertising-Industry Background)

Senior Civil Servant, The Department of Health and Children.

Appendix B
	Resolution of complaints

	
	2005
	2006
	2007

	
	Complaints
	Advertisements
	Complaints
	Advertisements
	Complaints
	Advertisements

	
	 
	 
	 
	 
	 
	 
	 
	 
	 

	Upheld by Committee
	392
	
	107
	332
	
	147
	242
	
	126

	Not upheld by Committee
	39
	
	11
	71
	
	43
	54
	
	31

	Total Adjudications
	431
	 
	118
	403
	 
	190
	296
	 
	157

	
	
	
	 
	
	
	 
	
	
	 

	Resolved by ASAI Sercretariat
	 
	 
	 
	 
	 
	 
	 
	 
	 

	No apparent breach of Codes
	               548 
	
	  432 
	              519 
	
	         435 
	             607 
	
	    467 

	Ouside remit of ASAI
	               240 
	
	  189 
	              265 
	
	         224 
	             282 
	
	    234 

	Complaint withdrawn
	                83 
	
	    67 
	              105 
	
	           98 
	             130 
	
	    125 

	Advertisement withdrawn or changed
	                11 
	
	      6 
	                  8 
	
	            8 
	              89 
	
	      15 

	Anonymous complaint
	                  1 
	
	      1 
	                  5 
	
	            5 
	                6 
	
	        6 

	Informally dealt with -WEEE regs
	 
	
	 
	                12 
	
	           12 
	                7 
	
	        7 

	Pursued by other regulatory body
	                  7 
	
	      6 
	                  1 
	
	            1 
	                4 
	
	        4 

	Previously considered
	                22 
	
	      9 
	                27 
	
	           12 
	              30 
	
	      16 

	Cross-Border - forwarded to EASA
	                15 
	
	      7 
	                21 
	
	            9 
	              17 
	
	      12 

	total Resolved by Secretariat
	              927 
	
	  717 
	              963 
	
	        804 
	         1,172 
	
	    886 

	TOTAL
	            1,358 
	 
	  835 
	            1,366 
	 
	         994 
	          1,468 
	 
	  1,043 

	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	


Appendix C

Environmental claims, sustainability issues

The European Advertising Standards Alliance (EASA) Self-Regulatory Committee has been discussing the issue of green claims in advertising which are on the increase, not just in Ireland but across Europe.  

It is the case that some of the claims which are being made are not capable of being substantiated, usually because the claim made is an absolute claim rather than a qualified one.  The number of consumer complaints is however low but this could be due to consumer confusion in the area.  Consumer research in the UK indicated that consumers find ‘green’ claims and terms confusing.  

EASA and its members consider that in this instance prevention is better than cure. Through raising awareness and education, we hope to encourage appropriate green claims whilst ensuring that advertisers understand that they should avoid making unqualified green claims. 

As indicated above this issue has been discussed by the EASA Self-Regulatory Committee.  As this is a constantly evolving area, at its most recent discussion, advertising from around Europe which had been the subject of adjudication by self-regulatory organizations was examined.  The purpose was to develop a deeper understanding of the issues involved.  A working group has been set up to prepare a brief for self-regulatory organizations about the issues and terminology involved. While this is not intended to be a European code for environmental claims it will highlight the common areas of concern and suggest how code requirements relating to substantiation and truthfulness can, in the absence of specific rules on environmental claims, be used to assess and adjudicate upon such advertising.
In Ireland, a number of car advertisements which have made environmental claims have been investigated and adjudicated upon. At its recent meeting the ASAI Complaints Committee adjudicated upon five motoring advertisements which contained environmental claims; two of cases were identified through the ASAI monitoring programme and three arising from consumer complaints. 

Number of cases
5

Number of advertisements in breach
3

The claims which were found to be in breach of the ASAI Code were ‘Save the World .. with Volvo’s new range of flexifuel cars’, ‘buy a car that’s kind to the environment …’ (Peugeot) and ‘driving a car that gives something back to nature …’ (Saab).  As a result of these adjudications these claims can no longer be used in Irish media.  The advertisers in each case have undertaken to comply with the adjudication.

� http://ec.europa.eu/consumers/overview/report_advertising_en.pdf


� � HYPERLINK "http://ec.europa.eu/health/ph_determinants/life_style/nutrition/documents/nutrition_wp_en.pdf" ��http://ec.europa.eu/health/ph_determinants/life_style/nutrition/documents/nutrition_wp_en.pdf�
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